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“ A child's best interests are of paramount importance in every matter 
concerning the child.”

Section 28(2) of the Constitution of the Republic of South Africa



“ A child's best interests are of paramount importance in every 

matter concerning the child.”
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• Not a South African child.
• Not a documented child.
• Not a citizen child.
• Just a child. 



WHAT DOES A CHILD NEED FOR OPTIMAL 
PSYCHOLOGICAL DEVELOPMENT
Four main areas:

1. Environmental factors
1. Housing, income, employment, education 

2. Biological factors
1. Gender, gender health, mental health, health practices 

3. Interpersonal relationships
1. Attachment, parenting style, social network, peer and community 

acceptance

4. Early environments and experiences 

(Shanker, 2008; Blair & Diamond, 2008)
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THE SOUTH AFRICAN LANDSCAPE

Approximately 2.2 million undocumented foreigners living in South Africa.

The actual amounts has been estimated to be perhaps double, as many 
undocumented immigrants may avoid being counted.

SA population: 57 million = 3% of the population is illegal migrants 

The US immigrant population is estimated to be 11.1 million  
approximately 3 percent of the U.S. population.



GIORGIO AGAMBEN: BARE LIFE

Key concepts

1.State of 
exception

2. Homo Sacer 
& Bare life

3. 
Undocumented 

child



GIORGIO AGAMBEN:BARE LIFE

“If it is the sovereign who, insofar as he decides on the state of exception, has the power to decide which 
life may be killed without commission or homicide, in the age of bio-politics this power becomes 

emancipated from the state of exception and transformed into the power to decide the point at which life 
ceases to be politically relevant…In modern bio-politics, sovereign is he who decides on the value or non-

value of life as-such.”
― Giorgio Agamben ―

Homo Sacer: Sovereign Power and Bare Life



WHO IS THE SOVEREIGN? 
1. Decides the exception (Carl Smitt)
2. Determines what of who falls within, 

and what exceeds the rule of law. 
(State of exception) 

3. In a state of exception one is outside 
the boundaries of legal protection

4. Creates"bare life" as the ultimate 
state of exception. (Agamben)

When a group of people are decided to be part of the exception, the 
relationship between this group and the state become one of dereliction, 
where these persons attain more than a level of indifference: they are 
"actively abandoned by the law". Cisney 2008 The Southern Journal of Philosophy 170
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HOMO SACER: THE PERSONIFICATION OF THE 
STATE OF EXCEPTION
•Roman antiquity, 

-not fully congruent with Christian meaning- sacred

- anything/one set apart from common society, 
hallowed and cursed

-threshold figure

- a person expunged from society and deprived of 
all rights and functions

- a person who can be killed, but not murdered or 
sacrificed

-Someone outside the law or beyond it



HOMO SACER: THE PERSONIFICATION OF THE 
STATE OF EXCEPTION

Homo Sacer, the notion of a banned man 
who can be killed with impunity by all is 
unworthy of either juridical punishment or 
religious punishment or religious sacrifice. 
Neither the condemned criminal nor the 
sacrificial scapegoat, and thus outside 
the domain of divine law, homo sacer is 
the target of sovereign violence 
exceeding the force of law and yet 
anticipated and authorized by the law.



HOMO SACER: THE PERSONIFICATION OF THE 
STATE OF EXCEPTION
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WHAT IS BARE 
LIFE?

1. physical, instinctual, biological and 
material existence. A life stripped of 
political significance. 

2. a zone of indistinction and continuous 
transition between man and beast

3. a state in which a person, except for still 
being human, has lost all qualities and 
relationships that define them as part of 
a citizen community. 

4. The sovereign state is responsible for 
creating bare life because the state 
influences the operation of the law and 
determines a state of exception from the 
legal order.

5.



COMPARISON BETWEEN UNDOCUMENTED 
CHILDREN, THE STATELESS AND HOMO SACER

The contemporary experience:

the rapid growth of the phenomena of the refugee, the 
undocumented migrant and the growing dissociation of birth and 
the nation-state is depriving more and more human beings 
worldwide of basic human rights

This is illustrate in the camp, which is now securely lodged within 
the city's interior, is the new biopolitical nomos of the planet.

On Agamben's understanding, much of the world has now 
become bandit, without peace, wandering, lacking a home, 
without a national identity, and thus, not quite human, under the 
constant rule of the state of exception.



CHILDREN OF ILLEGAL IMMIGRANTS:
THE MODERN HOMO SACER?

It can be argued that undocumented children are in a position of being a modern 
homo sacer, where they are reduced to bare life and abandoned by the juridical 

powers of the nation state and as such what is considered to be unalienable 
human rights are no longer at their disposal.



The modern homo sacer are:

individuals deprived of national civil rights and 
international human rights

that live within a "zone of indistinction" where the lines 
between citizen and outlaw, law and violence, legal 
and illegal and ultimately life and death are blurred.

The modern state, because of its power to create the 
exception has the power to exclude groups or 
individuals, to suspend the law and to strip a person 
of "civic rights and social value." 

Undocumented children possess physiological life 
without any political significance or representation 
before the law. The inalienable unenforceable rights 
of undocumented children are therefore a modern 
example of a state of exception. 



CHILDREN OF ILLEGAL IMMIGRANTS IN SA:
THE MODERN HOMO SACER?

There are 2 initial losses (Jaqueline Bhabha)

1. a loss of home

2. loss of government protection

South Africa:

•Undocumented children have no home in their state nationality and cannot effectively 
claim South Africa as their home. 

•Although they live within the borders of South Africa, they cannot legally build a home 
and develop in the same sense as a citizen.

•they are constructing their lives within a state of exception. 

•they are reduced to bare life (little to no access to governmental education, health 
services, victims of xenophobic attacks)



CHILDREN OF ILLEGAL IMMIGRANTS IN SA:
THE MODERN HOMO SACER?

Most illegal immigrants in South Africa are people who 
embarked on a dangerous journey of crossing the border, 
running away from perilous political and economic 
conditions with the hope of improving their situation across 
the borders. The successful crossing of the border turns 
these people into violators of immigration laws in the 
perceived country of survival. Despite having to 
continuously evade the police because of their illegal 
status, they also tend to be victims of xenophobia, crime 
and labour exploitation.

Masiloane 2014 South African Journal of Criminal 
Justice 39



THE SOUTH AFRICAN ACCESS ISSUE: STATE OF 
EXCEPTION

Due to the clandestine nature of undocumented children, 
it is an almost impossible task to acquire information 
about their living conditions. 

Research has shown:

1. No access to a child support grant (documentation 
requirements)

2. No access to state funded health services- both 
physical and mental health (documentation 
requirements, medical xenophobia)

3. Limited or no access to government funded education  
(Penalities)

4. Extreme xenophobia within both rural and urban 
communities 

5. Increased risk of physical and sexual violence
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We are allowing a generation to be 
raised without meeting their basic 
psychological and physical developmental 
needs.

Developmental milestones cannot easily be 
reached within poverty, without basic 
education and within a daily struggle with 
xenophobia.

How do we then change the state of exception?



Every society- even the most 
modern- decides who it's 

'sacred men' (homo sacer) will 
be.

Giorgio Agamben

Homo Sacer, 139.


